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STATEMENT OF FACTS 



.F 
l STATF.:l-1i·:NT OF FAC'l'S* 

In February 1970, Dr. Jeffrey R. MacDonald was a 

26-year-old Army Captain serving as a medical office~ at 

Fort Bragg, North Carolina. He lived with his wife, 

Colette, and his two daughters, Kimberly, age 6, and 

Kristen, .age 3, in a small apartment on the Army base. 

In the early morning hours of February 17, 1970, 

Mrs. x~cDon~ld, who was several months pregnant, and the two 

children were murdered in their home, and Dr. MacDonald 

suffered a variety of woundsincluding a ncar-fatal stab 

wound in the right lung. 

Wh~n military police and medical personnel 

arrived, Dr. MacDonald described four intruders with whom he 

had struggled. 

On April 6, 1970, Dr. MacDonald was interview~d at 

length by investigators of the Army•s Criminal Investigation 

Division ("CID"), and was at that time informed that he was 

a suspect in the murders. 

On l'-1ay 1, 1970, the Army formally charged Dr. 

MacDonald and arrested him for murder. He was relieved of 

his duties and confined to his . quarters under 24-hour armed 

* Much of the following material is a synopsis of 
facts which have been previously presented to or found by 
this court during its c6nsidcration of matters heretofore 

· b~·fore it raised in prior appeals. Sec, ~:.g_._, · Brief of 
Ap~~llant in Unit~d States v. MacDonald, 531 F.2d 196 {4th 
Cir. 1976)·. 
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t guard. The Army issued a press release and the Provost 

Marshall of Fort Bragg held a press conference to publicly 

announce the charges. 

On ?-iay 15, 1970, a formal investigation corn.rnenccd 

pursuant to the requirements of Article 32, Uniform Code of 

Military Justice {UCMJ), 10 U.S.C. 830. Colonel Warren V. 

Rock, the assigned investigating officer, required the 

government attorneys to present all of the evid~nce again~t 

Dr. HacDonald. Both the goverrunent and Dr. ~iacf'lonald \'ere 

represented by counsel throughout tne Article 32 investiga-

tion: 

During the testimonial phase of the investigation, 

which lasted until late September 1970, the government 

presented 27 witnesses, each of whom was sub)ected to exam-

ination by both parties. 

Dr. MacDonald presented a full defense to the 

charges, in the hopes of establishing his innocence and 

thus avoiding a needless court-martial. He took the witness 

stand on his own behalf, waiving his Fifth Amendment rights, 

and ~as subjected to intensive cros~-cxamination by the 

government attorneys as well as . questioning by Colonel Rock. 

Dr. MacDonald also called 29 other witnesses in 

his defense. These included numerous character witnesses 

Y.'h •• o t d d . b h . . prcscn e uncontroverte testJmony a out 1s vcrac1ty, 

his love for h i s family, his sense of responsibility dnd his 

non-violence. 
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In addition, two psychiatris~s testified about the 

results of psychia~ric examinations they had made of Pr. 

MacDonald. These included an Army psychiatrist who had been 

appointed by the investigating officer to examine Dr. 

MacDonald and report his findings. 

Dr. MacDonald also presented evidence that a local 

woman named Helena Stoeckley may have been one of the 

intruders that he had described. 

On October 13, 1970; the investigating officer 

filed a 90-page report, summarizing the r.tore· than 2, 000 

pages of transcript produced during the investigation, 

and presented his findings of fact. (A 1645-1749) 

That report included two recommendations: 

1. That the charges against Dr. MacDonald 

should be dismissed because the'y were "not true." 

(A 1671} 

2. That the appropriate civilian authori-

ties should be requested to investigate Helena 

Stoeckley. (A 1671} 

Colonel Rock's report was reviewed by his Com.;-nand-

ing General, Major General Edward Flanagan, and by Ljeutenant 

General Tolson, the ·conu-nanding General at Fort Bragg. 

On October 23, 1970, the Co~-nanding General 

brdered that the charges against Dr. MacDonald be dismissed. 

On October· 28, 1970, Dr. MacDonald was released from his 

• 
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arrest and confinement and was permitted to resume his 

normal duties. 

Shortly thereafter, Dr. MacDonald applied for a 

hardship discharge from . the Army. That application was 

approved, and on December 5, 1970 1 he received an honorable 

discharge. 

After six months of working as a physician in Nc~ 

York City, Dr. MacDonald moved to California in July 1971 1 

in order to try and put his shattered life back together. 

This move engendered the bitterness of Mildred and Alfred 

Kassab, Colette MacDonald's mother and step-father, who 
. 

wanted him to remain near them on the East Coast. (TR 6427-

6428, 6715-6717) 

The dismissal of the Army's charges did not end 

the government's investigation of Dr. MacDonald, nor did it 

eliminate accusations of murder which were levelled against 

him. Before Dr. MacDonald left New York, he was again 

interviewed by CID agents who warned him he was still a 

suspect in the case. He apparently remained the prime sus-

pect ever since. 

Over the next four years, he made repeaten offers 

to· submit to intervi e.,..·s by the governmt::nt in an effort to 

resolve the .matter once and for all. The government's 

re~rcscntativcs declined, however, and Dr. MacDonald was 



left "in suspense"* until he was subpoenaed to testify· 

before the grand jury i _n the Sunu-:1er of 1974. 

In August 1974, a federal grand jury investigation 

of the case was commenced in the Eastern District of North 

Carolina. Dr. MacDonald voluntarily testified before that · 

grand jury for five full days, once again waiving his rights 

under the Fifth Amendment. 

He also waived his doctor/patient and attorney/ 

client privilege to permit a psychiatrist and a psychologist 

who had examined him at length to testify before the grand 

jury. 

On January 26, 1975, the federal grand jury 

returned a single, three-count indictment against Dr. 

MacDonald charging him with the murders of hjs wife and two 

children. (A 22) 

Numerous pretrial motions were filed on his 

behalf, including a motion to dismiss the indictment because 

of the violation of Dr. MacDonald's speedy trial rights by 

the government's lengthy delay. 

All of his pretrial motions were denied by the 

district court (F. T. Dupree, Jr.), and Dr. MacDonald 

sought review of those denials in this court. 

* United States v. MacDonald, 531 F.2d 196, 201, 207 
(4th Cir. 1976), vacated on jurisdictional grounds, 435 U.S. 
aso (197E3). 
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On January 23, 1976, this court ordered that the 

indictment against him be dismissed with prejudice "because 

of the government's failure to accord MacDonald a speedy 

trial as required by the s~xth amendment." 531 F.2d at 209. 

After the government's petition for rehearing was 

denied, the government appealed the decision of this court 

to the Supreme Court. 

The Supreme Court granted certiorari and subsc-

quent1y vacated this court's order dismissing the indict-

ment, ruling that a court of appeals is without jurisdiction 

to review a denial of a · speedy trial motion prior to trial. 

The opinion of the supreme Court in no way disturbed the 

merits of this court's decision. United States v. MacDonald, 

435 u.s. 850 (1978). 

On remand from the Supreme Court, this court per-

mitted Dr. MacDonald to file new written arguments in sup-

port of his claim that the prosecution in the district court 

would violate the Fifth Amendment's guarantee against ~ouble 

jeopardy because of the prior proceedings under the Uniform 

Code of Military Justice.* 

On October 27, 1978, this court ruled that the 

Proceedings under ~rticle 32 of the UCMJ were investigative 

* Because it had .ordered the dismissal of the indict-
ment on speedy trial grounds, this court had previously 
declined to rule on Dr. MacDonald's double jeopardy claim. 
531 F.2d at 209. 
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rather than adjudicative. Therefore, the prosecution in the 

district court was held not to be barred by the double 

jeopardy clause, and the case was remanded for trial. 

United States v. MacDonald, 585 F.2d 1211 (4th Cir. 1978). 

Dr. MacDonald's petition for rehearing was denied, 

as was his petition to the Supre~e Court for a writ of 

certiorari, and the case became ripe for trial. 

On March 23, 1979, Dr. MacDonald renewed his long-

standing (since 1975) request of the government for produc-

tion of tangible objects so that the evidence against him 

could be examined by expert crimina1ists retained by him. 

When the government reftised, he" filed a new discovery motion 

which, after a hearing on May 10, 1979, was denied. See 

Part VI(l), infra. 

Ultimately, on July 11, 1~79, the district court 

allowed limited discovery under severely restrictive condi-

tions. (See Part VI(l), infra.) 

At the pretrial conference on July 14, 1979, the 

district court denied all of Dr. MacDonald's pretrial 

motions that were opposed by the government and either 

granted or reserved .ruling on every government pretrial 

motion. (TR 200-318) 

The jury selection commenced on July 16, 1979, in 

the District Court of the Eastern District of North Carolina, 

at Raleigh, before District Court Judge Franklin T. Dupree, · . 

Jr., and the testimonial phase of the trial started on 

July 19, 1979. · 



A. The Evidence Adduced at Tr5al. 

Uncontradicted evidence established that Colette, 

Kimberly and Kristen MacDonald were murdered in their horne 

at Fort Bragg in the early morning hours of February 17, 

1970. 

Responding to Dr. MacDonald's telephone call for 

assistance, military policemen from Fort Bragg arrived at 

the horne at 544 Castle Drive, and discovered the seriously 

injured Captain MacDonald and the bodies of Colette, 

Kimberly and Kristen MacDonald. 

A large number of military policemen responded to 

the scene. The first of these ·to enter the building dis

covered Dr. MacDonald, unconscious, lying partially across 

the body of his wife on the floor of the master bedroom. 

(TR 1260, 1471, 1475) 

At least one of these military policemen noticed a 

blue piece of cloth lying on top of Colette's body, under-

neath Dr. MacDonald. (TR 1518-1519} The blue cloth was 

ultimately identified as the blue .shirt, or top, of a pair 

of pajamas. Dr. MacDonald was wearing the pants, or bot

toms, of those paja~as. (TR 1413} Evidence suggested that 

the blue pajama top . had been placed in several positions on 

Colette's body before it was photographed later in the 

·morning. 

·First, Dr. MacDonald testified that after he had 

laid the top on his wife, in one of his several attempts 
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to treat her, Dr. MacDonald himself may have lifted the 

pajama top off of her chest to check her wounds. (TR 6833) 

The evidence also established that Dr. MacDonald 

was rolled off the body of his wife during attempts to 

administer first aid (TR 1491-1494).· In the proce~s, the 

top may have moved. 

There was also evidence that the blue pajama top 

and all three bodies were moved by the doctor who was sum-

maned to determine for certain whether Mrs. 11acDonald and 

the children were dead. (TR 6914-6916, 6920-6924) 

An ambulance arrived a few minutes after the 

military policemen had entered the house and Dr. MacDonald 

was taken to Womack Army Hospital, also at Fort Bragg. 

There, his torn and bloody pajama bottoms were removed and 

discarded. They were never seen again . (TR 2661) 

I As Dr. MacDonald was being removed from the house, ., 
i the first of many CID investigators arrived on the scene. 

Shortly thereafter, the first of several CID photographers 

arrived and began to photograph .the crime scene. 

B. The Photographs Reflect an Altered Crime Scene. 

The evidence at trial established that, in many 

respects, the crime scene had already been significantly 

altered before the photographers began to take their pic-

tures. 

For example, when the CID investigators arrived, 

the rear door was closed, although it had been open when the 



first military policemen arrived. (TR 2426-2428} Numerous 

military policemen and other persons had walked up and down 

the narrow hallway which connected the bedrooms to the other 

portions of the small apartment. (TR 1263, 1264, 1486-1492, 

1523-1524} Various military policemeri and hospital person-

nel had also been in and walkec through the master bedroom 

and living room. (TR 1416, 1498, 1510-1513} The telephone 

in the master bedroom had been picked up by a military 

policeman. (TR 1266, 1515-1517) Someone picked up a flower 

pot which had apparently been knocked off the coffee table 

in the living room and set it upright. (TR 1423-1424, 1553-

1573} The same person sat down on the couch in the living 

room where Dr. ~~cDonald stated he struggled with the ·intru-

ders. (TR 1571-1572) Military policemen had walked into 

each of the bedrooms in which the bodies of Kimberly and 

Kristen were found. (TR 1271-1273, 1486-1492) Dr. 

MacDonald's wallet, which had been seen on the floor by one 

of the first military policemen to arrive at the scene 

someho~ disappeared from the living room. (TR 1553-1573) 

Many of the photographs introduced by the government were 

not even taken until long after Dr. MacDonald and the bodies 

of his family had been taken out of the house. 

1560) 

C. Victims' Wounds. 

(TR 1556-

The evidence established that Colette and Kimberly 

MacDonald received multiple blunt trauma injuries as well as 



numerous stab wounds. Kristen Macnonald received multiple 

stab wounds. 

The evidence further established tt.at Dr. 

MacDonald also had received numerous wounds to his upper 

body, including bruises to the head, ~ultiple puncture-type 

wounds on the arms and abdomen and a near-fatal stab wound 

which pierced the right lung, requiring the insertion of 

a long plastic tube into the chest cavity. 

The bodies of Colette, Kimberly and Kristen were 

removed from the house at approximately 8:00 a.m. and were 

taken to the morgue at Womack Army Hospital for autopsy. 

After photographing.the crime scene, the CID began 

searching for and collecting physical evidence from in and 

around the MacDonald home. 

D. The Physical F.vidence. 

Primarily, the physical evidence collected was 

comprised of blood stains and spots, weapons, threads and 

yarns, splinters, articles of clothing, fingerp~ints and 

footprints. 

( 1) Blo"od. 

The evidence established that there are four major 

blood groups and each of the rne~bers of the MacDonald family 

had a different blood type. Dr. ~acDonald's blood is Type 

B, Colette's was Type A, Kimberly's was ~ype AB and Kristen's 

"...·as T o YP~ · 

In the master bedroom, blood stains or spots of 

the follO\·.-ing_ types ~·ere found: Type A, ':r:'ypc B and Type AB 



~· 

(see Summary Charts of Blood Analyses, at A 1603, 1605, 

1606, 1608, 1612, 1613 and 1616) .* 

In the north (Kristen's) bedroom, the follo~ing 

types of blood were found .: Type A, Type AB and Type 0. 

(A 1607, 1614, 1615) 

In the south (Kimberly's) bedroom, the following 

blood types were found: Type A, Type AB, and a speck of 

blood on a splinter which was of insufficient quantity to 

identify. (A 1604) 

In the living room, the following types of blood 

were found: · Type A or AB or a mixture. (A 1609) 

In the kitchen, ' th~ following types of blood were 

found: Type B, and a spot identified only as "human blood." 

(A 1609) 

In the hallway, the following blood types were 

found: Type AB and Type B. (A 1610)** 

* For much of the information ·contained in this part 
of the Statement of Facts we refer'to government su~~ary 
charts which were introduced into evidence. Ho~ever, as ~e 
later argue, see Part VI(F) (2), infra, those charts were 
improperly introduced into evidence, and we do not concede 
that they are a . proper reference · which· the jury should have 
considered. 

** It must be noted that there was other blood found 
in the hall~ay which was apparently never identified and 
about which no evidence of blood testina was ever intro
du~ed. CID investigator ~illiam Ivory festified that he saw 
s~me blood on the floor of the hallway near the steps to the 
~~ving room. (TR 2285) Significantly, that is the precise 
Ocation where Dr. MacDonald stated he passed out after 

struggling with the intruders in the living room. (TR 6819) 



In the hall bathroom, the CID found only Type B 

blood. {A 1604) 

On the door to the linen closet, Type B blood was 

found. (A 1604) 

In addition, Types A and AB were found on weapons 

which were discovered outside of the rear of the apartment. 

(A 1611) 

(2) Weapons. 

There were four weapons found . either in or near 

the MacDonald home which were believed to have caused the 

various wounds sustained by the ~1acDonald family. One sharp 

bladed paring knife, inscribed with the words "Old Hickory," 

t was found outside under a bush at the corner of the building. 

An ice pick was found under the same bush, next to 

the "Old Hickory" paring knife. 

A piece. of wood approximately 31 inches long was 

found outside at the rear of the house near the door to the 

utility room off the master bedroom. This piece of wood 

carne to be referred to during trial as the "club." 

Another paring knife, with a dull, bent blade, was 

found on the floor near a dresser· in the master bedroom. 

When this knife, which ·was inscribed with the words "Geneva 

Forge," was seen by the first military policeman to enter 

the building, it was bloody. (TR 1268) For some reason 

never explained, ho~cver, by the ti~e it was collected and 
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analyzed, it had only minute traces of Type A blood on it. 

(TR 3248, 7084) 

Of these weapons, the government was only able to 

establish that one, the club, had any previdus connection 

with the MacDonald home. Testimony indicated that this club 

was similar to many other pieces of wood found in a small 

wood well and a storage shed behind the house, and that it 

probably had at one time been part of a piece of wood which 

had been used as a bed slat. 

No witness · was able to state that they had ever 

seen either knife or the ice· pick in the MacDonald home.* 

* In 1970, Pamela Kalin, a neighbor and sometime 
babysitter, testified at . the Article 32 investigation but 
was not asked to identify .any of the weapons. When she ~as 
interviewed by the CID in February 1970, she was unable to 
identify any of the four weapons as- having come from the 
HacDonald home. (TR 3567-3569) And in June 1970, when she 
was interviewed by one of the then military defense counsel, 
she was shown the government-supplied photographs of all 
four of the weapons. But she stated she was unable to 
identify any of those items as coming from the MacDonald 
horne. (See Affidavit of Michael J. Malley, Appendix A of 
Respondent's 1977 Brief in the Supreme Court) Again, during 
her initial grand jury testimony, she was unable to identify 
any of the weapons at her morning ·appearance. When she was 
recalled by the grand jury to testify after the lunch recess, 
however, she ~as suddenly able to state that the ice pick in 
the ~hotograph resembled one ~he no~ remembered as being at 
the MacDonald's. At trial, her memory was similar to her 
m~mory during the grand jury proceedings, and markedly 
d1 fferent from her me~ory in 1970~ (TR 3560, 3569-3573) 

Another witness, Mildred Kassab, like~ise was 
Unable in 1970 to identify any of the four weapons. At the 
the grand jury in 1974 and at trial in 1979, however, her 
~~collection had changed and she testified that the MacDonalds 
h~d have an ice pick. (TR 3266, 3354-3356) Neither witness, 
t~wever, was able to state that the ice pick in evidence was 
h e same ice pick they remembered seeing in the MacDonald 
o~e. (See Part I, infra.) The ice pick in evidence is 

Ur-~rC!!!l<i rkal:"lle instrume nt, y:f th no readily distingui shing 



(3) Threads and Yarns. 

The government placed great emphasis on the loca~ 

tion of various threads and yarns found in the MacDonald 

home. (TR 1228-1229, 7073-7074) There was evidence that 

many such fibers might have at one time been part of or 
. 

attached to Dr. MacDonald's pajamas. Since Dr. MacDonald's 

pajama .bottoms were thrown away by medical personnel at 

Womack Army Hospital, there is no way of knowing whether the 

threads and yarns carne from the ' blue pajama top (in evi-

dence), or the discarded pants~ 

The government proved that threads and yarns which 

its expert believed were microscopically identical to those 

of Dr. MacDonald's blue pajamas were found in the· f6llowing 

locations: 

Master bedroom: 

37 "purple cotton threads" found on the 

floor; 

21 "purple cotton threads" found on vari-

ous articles of .bed linen; 

7 . "blue polyester/cotton yarns" found 

on the floor; 

10 "blue polyester/cotton yarns" found 

on ·various articles of bed linen; 

1 "blue/black cotton thread" found on 

the floor. (A 1634-1635) 
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North (Kristen's) bedroom: 

1 "purple cotton thread" found in debris 

from the bedspread; 

1 "blue polyester/cotton yarn" found in 

debris from the bedspread. (A 1634-

1635) 

South (Kimberly's) bedroom: 

14 "purple cotton threads" from bed 

linen; 

5 "blue polyester/cotton yarns" from 

bed linen. (A 1634-1635) 

Living Room: 

0 threads or yarns found. (A 1634-

1635) 

Outside, Rear: 

2 "purple cotton threads" on the 31 

inch wooden "club." (A 1634-1635) 

One CID investigator testified that he saw other 

fibers and/or threads on the floor of . the ha1l~ay near the 

living room (again in the same location where Dr. MacDonald 

stated he had passed out after struggling with the intru-

ders). (TR 2411-2412) · There was no evidence, however, 

that any of those fibers and/or threads were ever analyzed 

or "identified. 
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(4) Solinters. 

Splinters identified as having come from the 31 

inch "club" were found in the master bedroom and in the 

south (Kimberly's) bedroom. (A 1600-1601) 

(5} Articles of Clothing. 

The most significant articles of clothing intro-

duced by the government consisted of Dr. MacDonald's blue 

pajama top, found lying on the body of Colette MacDonald, 

and Colette's own pink pajama top, which she was wearing 

when she died. 

(6) Fingerprints. 

Of ·the latent prints that were processed, 26 

fingerprints and 11 palrnprints were identified. (TR 3141) 

A number of those were identified as having been made by 

government personnel investigating· the crime scene. (TR 

3149-3150) On the other hand, there were 30 fingerprints, 

18 palrnprints and 6 "latent impressions" that were never 

identified as corning from any member of the MacDonald house-

hold (TR 3147-3148), and of those_, 17 fingerprints and 14 

palmprints were never identified at all. (TR 3141) 

(7) Footprints. 

Uncontradicted evidence established that two foot-

Prints were found in the MacDonald horne. One of these was a 

Print made in blood which was found on the floor of the 

north (Kristen's) bedroom. That print was identified by one 
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CID investigator as having been made by Dr. Z.1acDonald. (TR 

3103-3111) 

T~e other footprint was found on the edge of the 

coffee table in the living room and was identified as having 

been made by Colette MacDonald. (';R 3116-3117) 

E. Dr. MacDonald's Account of the Attacks. 

On April 6, 1970, CID investigators for the first 

time heard Dr. MacDonald describe in detail the events of 

February 16 and 17, 1970, as best he could remember them. 

That description has remained the same in every significant 

detail from the day of the murders to the days he testified 

at trial.* 

The following is a summary of Dr. MacDonald's 

account of those events, taken from portions of his trial 

testimony appearing at TR 6560-6615: 

Dr. MacDonald spent the evening of February 16, 

1970, at home playing with his two children while Colette 

went to an evening class at a local college. 

* The government conceded as much in the proceedings 
before the Supreme Court: "[H]e ·has presented essentially 
the same version of those events from his initial interview 
on the morning following the murders to his appearances 
~efore the grand jury in 1974 and 1975." (Government Brief 
~n Supreme Court, at 64) In oral argument before this court 
~n October 1975, however, the government sought to justify 
l.~s delay in prosecution a·nd to impute guilt to him, as it 
dl.d at trial, by ascribing inconsistencies to him. (See, 
~, TR 7301, 7303) 

_.,, _, 
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At approximately 7:15p.m., Dr. ~acnonald put the 

youngest child, Kristen, to bed. While Kimberly played with 

a game on the coffee table, Dr. ~acDonald fell aslee~ watch

ing television on the floor of the living room. 

Kimberly woke him up a short time later to watch 

"Laugh In" with her. After the show was over, Dr. MacDonald 

put Kimberly to bed, at about 9:00 p.m. 

Dr. MacDonald returned to the living room and 

watched more television. Colette returned home at around 

9:40 p.m. The two of them sat in the living room, talking 

·and watching television. Colette had one small glass of 

liqueur. 

Colette had changed into her pink pajarnas . earlier, 

and at about midnight, she went to bed. Dr. MacDonald 

stayed up watching television until about 1:00 a.m., read a 

little, washed the dishes 'and got ready for bed. 

When Dr. Macnonald finally went to the master 

bedroom, he discovered that Kristen had gotten into bed with 

Colette. He carried Kristen back to her own bed and 

returned to the master bedroom and found that Kristen had 

w~t his side of the bed. 

Deciding not to sleep on the wet area, he got an 

afghan and went to the living room to sleep on the couch. 

The next t~ing he recalls hear5.ng after falling 

asleep on the couch was Colette's screaming. He then heard 

her crying out, "Jeff, Jeff, help ~e. Why are they doing 
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this to me?" And he heard Kimberly's voice calling out to 

him. As he started to sit up, he saw several people at the 

foot of the couch. He was eventually able to see that there 

were four people: one black male, two white males and one 

white female. The black male swung something at him and Dr. 

MacDonald put up his arm. He was then hit, partially on the 

arm and partially on the head, and fell back on the couch. 

For the next 30-45 seconds he struggled with these 

people. He tried to sit back up. He heard the female sav-

ing, "Acid is groovy; kill the pigs." He grabbed the arm of 

the black male who wielded a club. ~he other males started 

punching him. 

During the struggle, his hands became bound up in 

his pajama top. He has never been sure whether the pajama 

top was pulled over his head or ripped from around his back. 

At some point during the struggle, he felt a sharp 

pain in his right chest. He saw what appeared to be a blade 

in the hand of one of the males. 

He noticed what he thought was a female with blond 

hair wearing a white, floppy hat. He fell to the floor and 

saw a bare knee and the top· of a boot. 

He also noticed a light on the female's face which 

appeared to be flickering, as if she were holding a candle. 

The next thing he remembers, he was lying on the 

floor and the house was quiet. His teeth were chattering. 



He was lying partially on the steps leading from the living 

room to the hallway, with his chest on the floor at the end 

of the hallway above the steps. 

He got up and went to the master bedroom at the 

other end of the hall. Colette was on the floor in ·the 

master bedroom; there were large aMounts of blood. Her 

right shoulder was up against a green chair and she was 

leaning on her left side. 

He removed the pajama top, which was still on his 

wrists, and pulled a knife out of the center of Colette's 

chest and thrr-w it. 

He tried to give her"mouth-to-rnouth resuscitation, 

but found that air was corning out of the wounds in her 

chest. He checked her pulse but could detect no signs of 

life. 

He went into Kimberly's room and saw her in bed 

with a lot of blood on her. Either then, or at a later 

time, he tried to give her mouth-to~mouth resuscitation, 

but, as with Colette, found that ~he air was corning out of 

her chest. At some point he also checked her pulse, but 

found no sign of life. 

He went to Kristen's room. She, too, was in her 

bed and covered with blood. Once again, he unsuccessfully 

administered mouth-to-mouth resuscitation and checked for 

Pulses. 
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Although the exact sequence of events has never 

been clear to him, at some point he went into the bathroom. 

He returned to Colette. He may have again atte~pted arti-

ficial respiration. At scm~ point, he reached for his 

pajama top and placed it on Colette's chest and placed ·some 

other item on her as well. He does not know why he tried to 

cover her, just that he did. 

He picked up the phone in the master bedroom and 

dialed the operator to call for help. When the operator 

insisted on knowing whether he wai calling from on-Post or 

off-Post, he dropped the phone. Noticing that the back door 

(which opens off a utility room next to the master bedroom) 

was open, he went to that door. He looked out, did not see 

anything or anyone, and returned to once again check his 

wife and children. 

The next thing he recalls is being on the phone in 

the kitchen. He picked up the phone, and, without having 

dialed, heard a female voice ask if he was Captain MacDonald. 

He said he ~as, that people had bee~ stabbed and were dying, 

and asked for help. Then a Sergeant came on the phone and 

Dr. MacDonald again said that people were dying. He heard 

the Sergeant shout, "Make Womack ASAP." The next thing he 

knew, there were a lot of people standinq over him. He was 

lying next to Colette in the master bedroom and a military 

PQliceman was giving him mouth-to-mouth resuscitation. 
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F. Evidence of Intruders. 

While he was trying to adhlinister artificial 

respiration to Dr. MacDonald, Kenneth Mica, the second. 

military policeman to enter the house, was able to obtain 

Dr. MacDonald's description of the four intruders he said 

were responsible for the attacks. That description was as 

follows: one black male wearing an Army field jacket with 

sergeant stripes on the sleeve, two white males and a blond 

female wearing a floppy ·hat, boots and a short skirt, pos-

sibly carrying a candle. (TR 1503-1505) 

When Dr. MacDonald got to the point of describing 

the female, Mica took particular interest. (TR 1503) Mica 

had seen such a female on the way toward the MacDonald home. 

She had been standing at a deserted corner, less 

than a mile from 544 Castle Drive . (TR 1426) Mica did not 

know what color her hair was, but he had seen that she was 

wearing what he characterized as a "wide-brimmed some-

what 'floppy' •.• " rain hat. (TR 1453) 

Mica testified that, had he not· been responding to 

an emergency call, he would have stopped to investigate 

further because it was unusual to see a person stand i ng at 

that corner on a rainy morning sh6rtly before 4:00 a . m. (TR 

1450-1452) 

As soon as he heard Dr. MacDonald's description of 

the female, Mi ca told his superior officer and a fellow 
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military policeman, who w~re in the ma~tcr bedroom, about 

having seen a girl at the corner of South Lucas and Honey-

cutt Road. Mica suggested that a patrol be sent to try and 

locate her. (TR 1598) There is no evidence that anyone 

ever followed up on that suggestion. 

The government's theory of the crimes resulted in · 

part from the fact that the inve~tigators did not believe 

that people like those described by nr. MacDonald had been 

anywhere near the MacDonald home that night. 

But uncontradicted evidence established that 

there were some very strange people in the vicinity of 

544 Castle Drive late that night, aside from the woman 

seen by Mica. 

A neighbor who lived within sight of the l1acDonald 

horne testified that he saw some unusual people at around 

midnight. James 11ilne testified that he saw two males and 

a female walking behind his house just a few. hundred feet 

from 544 Castle Drive. They were all wearing what appeared 

to be sheets, and ~ach carried what Milne perceived to be 

candles. The last time he saw them, they were headed in 

the direction of the MacDonald house. (TR 5445-5486) 

The defense also called Helena Stoeckley to the 

Witness stand. (TR ~513-5677, A 1005-1167) She testified 

that she lived in Fayet~eville, near Fort Bragg, and that 

·she visited Fort Bragg frequently. She testified that she 



.... 

possessed a blond wig and a white floppy hat. Because of 

her use of hallucinogenic drugs, she is unable to account 

for her whereabouts or activities during the time when the 

murders were committed. She identified herself as the 

female in a picture shown to her on the witness stand·. (TR 

5609, A 1101) That picture had been produced in 1979 by a 

police artist from a description given by Dr. MacDonald 

while under hypnosis. (TR 6892-6893) 

In addition to Helena Stoeckley herself, the 

defense offered the testimony of six other witnesses, 

including three law enforcement officers. In 1970 and 1971, 

Helena Stoeckley told each Qf the six that she believed she 

was involved in the murders of the MacDonald family. (See 

Part II, infra.) Among other statements she has made over 

the years, Stoeckley has told witnesses that she thinks she 

was in the MacDonald home that night, but that she does not 

believe she actually killed anyone. She has stated that she 

knows the identity of the murderers. She remembered that it 

did not begin to rain heavily until after the murders. She 

has stated that she recalls trying to ride a toy horse that 

would not roll.* And she has made nrimerous other statements 

which led many peopl~ (including Colonel Rock) to conclude 

that Stoeckley was involved in the murders. (A 1168-1278) 

* The MacDonald family owned a toy hobby horse 
Without wheels • 
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Even though Stoeckley testified to having no mem

ory of making those statements, and even though a former 

police detective testified that Stoeckley was the most reli

able drug informant he ever had (TR 5720, A 1221), the 

district court did not permit any of the witnesses to tes-

tify before the jury as to any statement Stoeckley made 

regarding her involvement in the murders. (TR 5977, A 1367) 

There was uncontradicted evidence of widespread 

. drug use in the Fayetteville/Fort Bragg area, of witchcraft, 

animal sacrifice 'rituals and drug-related robberies and 

violence. And there was substantial evidence that Helena 

Stoeckley was a part of it all. (See Part II, infra.) 

G. The Pajama Top Demonstration. 

Without making any foundational showing the govern-

rnent was permitted to introduce at ~rial an experiment 

conducted by the FBI which the defense argued had no basis 

in science or in logic.* 

In 1971, the government delivered Dr. 11acDonald' s 

blue pajama top to an FBI employee, Paul Stombaugh. Stombaugh 

examined the top and determined that it contained 48 punc

ture holes that could have been made · by an ice pick. He 

stated in a report that a number of the holes had the appear

ance of having been made by a sharp instrument stabbed into 

• . * This experiment, which came to be known as the 
.Pa?ama Top Reconstruction," is virtually the only item of 
.ev~dence" presented by the government at trial that was not 
~ntroduced during the 1970 Article 32 investigation. 



the garment from the outside (so-called "entrance holes"}, 

while others had the appearance of having been made from the 

inside (so-called "exit holes"). He also expressed his 

opinion that the holes had been made while the pajama top 

was stationary. (See TR 3989-4423, A 263-674) 

By 1974, when Stombaugh, assisted by laboratory 

technician Shirley Green, again examined the pajama top, the 

directionality of the holes was no longer evident. 

Stombaugh and Gr~en were asked by government law

yers to determine if there was some way in which the pajama 

top could be arranged so that the holes in it aligned with 

the 21 puncture wounds in Colette MacDonald's chest. They 

eventually found what they considered to be one way to so 

arrange the pajama top. 

A photograph of this reco~struction was admitted 

at trial over vigorous defense objection in an attempt to 

prove the government's theory that Dr. ~~acDonald had placed 

his pajama top on his wife's chest and then stabbed her 21 

times with an ice pick. (See Part IV, infra.) 

H. Character Evidence. 

Dr. MacDonald presented unControverted evidence, 

in the form of chara~ter testimony from numerous witnesses, 

that he is a man of outstanding ability, that he loved his 

~amily very much and that they loved him, that he is and 

-30-



A 

~: 

I • 

always was a responsible, affectionate husband and father 

who had never been know~ to strike his ~ife or his children. 

The evidence showed that from his early youth to the present 

time, he has been the same likeable, intelligent, peaceful 

rnan. 

There is absolutely no evidence that there has 

ever been any change or shift in his basic character. The 

evidenc~ is uncontroverted that Jeffrey MacDonald has always 

been an outstanding individual, a loving father, an affec-

tionate, responsible husband, and an able and well respected 

physician devoted to heal~ng. 

I. Psychiatric Testimony. 

As he had in 1970, Dr. MacDonald was prepared to 

introduce the testimony of several highly qualified psychi-

atrists. These witnesses would have testified that, based 

upon accepted psychiatric methodology, they had examined Dr. 

MacDonald and found he did. not possess an emotional/person

ality configuration that would make it likely that he could 

cor.~it the acts of violence and brutality inherent in these 

crimes. These psychiatrists would have given their expert 
' 

Opinions that it is extremely unlikely that Dr. MacDonald 

could have .murdered his wife and children without there 

being some indication on his part of guilt or remorse, and 

~ey ~auld have expressed their opinions that Dr. MacDonald 

d " 
ld not disp.lay any such indications. 
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Although the district court implied that it would 

permit the introduction of psychiatric evidence, and 

although the court ordered Dr. MacDonald to submit to exarni-

nation by a psychiatrist retained . by the government as .a 

condition for allowing defense psych~atric testimony, the 

court ultimately ruled that no psychiatric testimony could 

be admitted. (See Part III, infra.) 

J. Colonel Rock's Report of the Article 32 Investi-

gation. 

When Dr. MacDonald went to CID headquarters on 

April 6, 1970, to see about recovering some of his personal 

possessions, he was interrogated for most of that da~. He 

gave then the same account that he has given whenever he has 

spoken about the events of February 17, 1970. The CID, 

however, did not believe him. On May 1, 1970 he was 

formally charged with the crimes. 

As a result, the Article 32 investigation was corn-

Inenced. There is no dispute that, ·after the longest pre-

court-martial investigation in history, the investigating 

officer did believe Dr. MacDonald. (A · 16 74) 

Even though the report of that investigation 

exactly fits the criteria established by Rule 803(8) (C) 

Inaking admissible reports ·of official government investiga

tions, the district court ruled that Colonel Rock's report 

could not be admitted into evidence. 
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K. Motive. 

The government did not offer to prove any motive· for 

the crimes, and in fact proved none. From its opening statement, 

where the prosecutor said that his case would rest on physical 

evidence alone (TR 1208-1233), to the closing, where the prosecutor 

specifically disclaimed offering any one thing or group of things 

which might have motivated Dr. MacDonald to kill his family 

(TR 7138-7140, 7243-7294), the government produced no evidence of 

motive.* To the contrary, the last woman to see Colette MacDonald 

alive, Mrs. Krystia (in l979i remarried and named Ramage) testified, 

as she did in 1970 at the Article 32 investigation, that as she and 

Colette MacDonald drove home from night class together, Colette 

seemed satisfied with her life, proud of her husband and content. 

(TR 2835-2846) 

L. Judicial Proceedings. 

Dr. Jeffrey R. MacDonald was arrested by Army authorities 

in 1970 and charged under the provisions of Uniform Code of Military 

Justice with the murders of his wife and two children. 

On January 24, 1975, a Federal Grand Jury, Eastern 

District of North Carolina, returned a single indictment on three 

counts charging defendant Dr. MacDonald with the murder of his 

wife and two ~hildren on the morning of February 17, 1970, in 

violation of Title 18, United States Code, Section 1111. Following 

his indictment, defendant was arrested and released on bond. 

On April B, 1975, he filed ten (10) pre-trial motions 

in the District Court, all of which were denied by United States 

District Judge Frankl i n T. Dupree, Jr. 

On May 30, 1975, Dr. MacDonald moved the District Court 

for an order changing venue to Los Angeles, Californ1a, pursuant 

*Over defense objections, the prosecution was allowed to 
present evidence that Dr. MacDonald had had brief extra-marital 
affairs with other women while he was still married. (See Part VI(E), 
infra.) But the government never could, or tried to, show that 
these affairs were known to Mrs. MacDonald, or in any other way 
formed the basis for hostility · between Dr. MacDonald and his wife, 
Colette. 



to Federal Rule of Criminal Procedure 21. This motion was also 

denied and the Court of Appeals refused to review that ruling either 
by way of appeal or by way of mandamus. The Supr~me Court denied 
review of the Court of Appeals .order. 

On July 28, 1975. the District. Court denied defendant's 

motion to dismiss the indictment because of discrimination in the 

selection of the Grand Jury. That order was appealed to the 

Court of Appeals, which denied review. 

On July 29, 1975, Judge Dupree denied motions to dismiss 

the indictment which ~sserted defendant's speedy trial right had 

been violated; that the defendant was barred by the double 

jeopardy clause; and that prosecutorial misconduct before the 

Grand Jury invalidated the indictment. This order of the Trial 

Court was appealed to the Court of Appeals. Although the 

government moved to dismiss the appeals, the Court denied the 

government's motion, granted a stay of the trial arid set the matters 

~ for hearing on an expedited basis • ... 

) . 

On January 23, 1976, the Cou'rt of Appeals entered an 

order and issued an opinion stating that it considered it had 

jurisdiction over the appeal and that it also agreed with the 

Appellant that his speedy trial right was violated so that the . 

indictment was barred. When the government petitioned for a 

rehearing, Court of Appeals denied that petition on April 30, 1976 . . 
The United States then petitioned the Supreme Court for 

review of the Court of Appeal's January 23, 1976 opinion and order. 

The government's petition for certiorari was filed in June, 1976, 

but the Supreme Court did not act for almpst a year. It granted 

the petition in June, 1977. After oral argument, the Supreme 

Court reversed the Court .of Appeal's 1976 decision, over two years 

·after the Court of Appeals had ordered the indictment dismissed. 

The Supreme Court remanded the case to the Court of Appeals for 
further consideration. Appellant then, with the Court's permission, 

filed supplemental briefs regarding his collateral estoppel/double 

jeopardy argument, which the Court of Appeals had not resolved in 

1976. On October 27, 1978, the Court of Appeals held that the 
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indictment was not barred by the double jeopardy clause and 

the Supreme Court denied Appellant's petition for a writ of 

certiorari on March 19, 1979. 

Dr. MacDonald filed several pre-trial motions with 

the District Court, however, District Court . denied all of these 

motions and began trial on July 16, 1979. 

On August 29, 1979, more than nine and one-half years 

after the deaths of Colette, Kimberly and Kristen MacDonald, 

Dr. Jeffrey R. MacDonald was convicted by a jury of two counts 

of second degree murder and one count of first degree murder. 

The District Court immediately imposed three consecutive life 

sentences and denied bond pending appeal. 

On September 14, 1979, the District Court entered orders 

denying defendant's motion to vacate the judgment and dismiss the 

indictment based on speedy trial grounds as well as insufficiency 

of evidence. 

Dr. MacDonald applied to this Court for bond pending 

appeal which was denied on November 16, 1979. 

On February 5, 1980, case number 79-5253, United States 

versus Jeffrey R. MacDonald was argued in United States Court 

of Appeals for the Fourth District, Roanoke, Virginia. This 

matter is pending before · tnat Court at this time. 

Dr. MacDonald is presently serving his sentences at 

the Federal Correctional Institution at Terminal Island, California. 


